Trademark ® 


In the incorporation, qualification and statutory nee 
sentation of corporations, The Corporation Trust Com- 
pany, C T Corporation System and associated companies 

deal with and act for lawyers excluswely. 


Vol. 18, No. 11 NOVEMBER 1948 Complete No. 348: 


Recent Trends 
in Municipal Sales and 
Use Taxes ... Page 203 


Section 61-b New York General 
Corporation Lam, bas been held 
valid by the Court of Appeals... 

Page 207 


lished by The Corporation Trust Company and Associated Companies 





WESTERN 
UNION 


There is an Easy Way 


So MUCH of a lawyer’s practice is taken up 
with time-consuming business details. Fortu- 
nately, there is an easy way to eliminate a large 
part of them where matters of organization, 
qualification and statutory representation are 
concerned. All a lawyer has to do is place a com- 
plete set of instructions in the hands of his nearest 
CT office and business details will be handled 
efficiently and quickly. The lawyer still maintains 
supervision, yet he is free to devote more time to 
his practice. It is as easy as that, and the cost 
is modest. So, next time, do it the CT way—just 
write, wire or phone the nearest CT office. 
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Topay's hard driving competition is showing 
many corporations the need for carrying spot 
stocks at strategically located shipping points. 
This provides an advantage in making quicker 
deliveries to customers, and a possible saving 
in shipping costs on some products. How- 
ever, there is an important point which 
must be considered before spot stocks are 
established. That is the need for 
qualification as a foreign corporation. 
Lawyers who have a client contem- 

plating such a move can obtain the 
latest official information regard- 

ing statutory requirements in 
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various states by contacting 
the nearest CT office. There 
is one within overnight mail 
or easy telephoning distance. 


Offices and representatives located in every 
State and in every province of Canada. 
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Monicipauities have, during 
the past few years, in searching for 
new sources of revenue, entered a num- 
ber of fields not previously occupied by 
them. The retail sales tax has found 
favor with the greatest number of cities 
which have ventured into these new 
fields, which also include those of use 
taxes, income or earnings taxes, gross 
receipts and gross sales taxes, mercan- 
tile license taxes and amusement taxes. 

Although the group of municipalities 
which have levied such taxes is still 
relatively small, compared with those 


municipal 


tax trends 


potentially empowered to take such ac- 
tion, their number is being constantly 
augmented, as urgent need for increased 
revenue impels more and more such 
jurisdictions to probe for additional 
sources of revenue. 

The new levies have not been limited 
to any one section of the country, as 
will be apparent from the fact that cities 
which have imposed such taxes are to 
be found in Alabama, California, Colo- 
rado, Illinois, Kentucky, Louisiana, Mis- 
souri, New Jersey, Ohio, Pennsylvania, 
Utah and West Virginia. 


Retail Sales Taxes 


Cities which have levied retail sales 
taxes are situated in Alabama, Califor- 
nia, Colorado, Louisiana and New York. 

California is the state in which the 
trend toward the adoption of retail sales 
taxes locally has been most marked. 
There, approximately one hundred mu- 
nicipalities have levied such a tax. These 
include many of the principal cities of 
the state, although Sacramento, the cap- 
ital, is not among them. The rate of 
tax is % of 1% in all except seventeen, 
and in these the rate is 1%. 


While, as in the case of the initial 
imposition of many of the state retail 
sales taxes, a number of these local 
California retail sales taxes were first 
imposed for definite periods, they are 
now, in practically all instances, im- 
posed without a limitation as to time. 


Generally, the California city retail sales 
taxes are levied in the same manner as 
the state sales tax. In several instances, 
notably in Los Angeles, Oakland and 
San Diego, there has been an incorpo- 
ration by reference of pertinent sections 
of the State sales tax law as part of the 
local sales tax ordinance. 


In Colorado, the city of Denver has 
imposed a 1% retail sales tax which is 
scheduled to remain in effect during the 
calendar year 1948, the requirements 
being in many respects similar to the 
State 2% retail sales tax. The city of 
New Orleans, Louisiana, imposes a sales 
tax comparable to the State sales tax, 
these taxes being collected simultane- 
ously. Jasper and Florence, Alabama, 
are also to be included among those 
cities imposing a municipal retail sales tax. 


Local Sales Taxes in New York 


New York is the only state in which 
cities exact retail sales taxes in the ab- 


sence of the levy of a like tax by the 
State, although at one time such a State 
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tax was imposed. New York City began 
levying its retail sales tax toward the 
close of 1934. It has served as a model 
for other municipal retail sales taxes, 
this city being the first municipality to 
venture into this field. As a natural 
result, there have been rules developed 
in connection with this city’s tax which 
have, to a considerable extent, been 
adopted by the other cities mentioned 
in their enforcement of their retail sales 
taxes—particularly, rulings growing out 
of decisions by the Supreme Court of 
the United States involving the appli- 
cation of the New York City sales tax 





THE CORPORATION JOURNAL 


to interstate commerce transactions. 


Syracuse is a second city in the State 
of New York which levies a sales tax. 
There, a 2% tax has been levied since 
March 1, 1948. 


Erie County, New York, in which 
Buffalo is situated, has exacted a 1% 
county-wide retail sales tax since July 
1, 1947, upon the receipts from retail 
sales of tangible personal property in 
that county, the requirements being 
similar in many respects to those of 
New York City. A comparable 1% re- 
tail sales tax is in effect in Tuscaloosa 
County, Alabama. 


Use Taxes 


Not all cities which impose retail 
sales taxes have undertaken to levy a 
complementary use or compensating 
tax; in fact, the trend may be said to 
be contrary to a general levying of use 
taxes simultaneously with the enact- 
ment of ordinances imposing retail sales 
taxes. Cities exacting use taxes concur- 


rently with sales taxes are found to 
include the California cities of Glendale, 
Los Angeles, Oakland, Richmond, San 
Diego and San Francisco, the New 
York cities of Syracuse and New York 
City. New Orleans, Louisiana, Erie 
County, New York, and Tuscaloosa 
County, Alabama, likewise levy use taxes. 
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Wisconsin Sales Tax Referendum 


Senate Joint Resolution provides that there shall be submitted to the voters 
at the general election to be held November 2, 1948, the following question: “Shall 
the legislature enact a 3% retail sales tax to raise a sum not to exceed $200,000,000 


to be used to-finance a bonus for veterans of World War II2” 
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=) domestic corporations 


ILLINOIS 


Amendment intended to bring about elimination of 

several years’ accumulation of undeclared dividends 

on preferred stock, ruled to have no effect upon pre- 
ferred shares of an objecting stockholder. 


In the Circuit Court of Cook County, 
plaintiff corporation sought a declaratory 
judgment to establish the validity of 
an amendment to its charter, cancelling 
accumulated unpaid preferred stock divi- 
dends. A decree was entered granting 
the declaratory relief and ordering plain- 
tiff to pay the defendant, under his 
counterclaim, dividends which had been 
declared under the amendment. De- 
fendant then appealed. 


The Appellate Court of Illinois, First 
District, Third Division, reversed the 
decree of the lower court. It observed 
that the question was “whether plaintiff’s 
preferred could be altered and changed 
so as to wipe out several years’ accumu- 
lation of ‘undeclared dividends.’” After 
a review of pertinent decisions in IIli- 
nois and other states, the court said: 
“We conclude that the amendment in 
question is void in so far as it sought 
to cancel the accumulated unpaid pre- 
ferred dividends and had no effect upon 
the preferred shares of defendant, an 
objecting shareholder.” 


MICHIGAN 


Defendant had contended not only 
that plaintiff had no right to cancel the 
accrued unpaid dividends on his pre- 
ferred stock, and that it had no right 
to pay dividends on the common with- 
out first paying the accrued preferred 
dividends, but he also claimed dividends 
paid under the amendment on common 
stock which he owned. The court re- 
garded these claims as inconsistent and 
remarked that justice required that 
plaintiff, as a counter-defendant to a 
counterclaim of defendant for such divi- 
dends, be given an opportunity to assert 
grounds of defense to this counterclaim 
which had not been asserted in the 
court below. 


Western Foundry Co. v. Wicker, 80 
N.E. 2d 548. Kinne and Scovel (Harry 
C. Kinne, Sr., and Harry C. Kinne, Jr., 
of counsel), of Chicago, for appellant. 
Poppenhausen, Johnston, Thompson & 
Raymond (James A. Sprowl and Charles 
J. O’Laughlin, of counsel), of Chicago, 
for appellee. (Leave to appeal granted 
by the Illinois Supreme Court.) 


Extension of lease of hotel by board of directors 
ruled not to give rise to right of stockholder to de- 
mand appraisal of his stock. 


Section 57, Act No. 327, Public Acts 
1931, permits Michigan corporations, 


among other things, to lease all or sub- 
stantially all of their property and assets, 
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when authorized by the affirmative vote 
of the holders of a majority of the shares 
issued and outstanding given at a stock- 
holders’ meeting duly called for that 
purpose. Section 44 of that Act pro- 
vides that upon such authorization, a 
stockholder who voted against such 
action may, within a restricted period 
thereafter, object in writing and demand 
payment of the fair cash value of his 
shares. 


Defendant corporation had adopted 
the leasing of a hotel it owned to others 
as one of its principal purposes from 
the beginning of its existence. After 
the board of directors had entered into 
an extension of an existing lease, with- 
out any action on the part of the stock- 
holders, plaintiff sought to have defendant 
purchase his stock under Sec. 44, which 
the corporation refused to do. Taking 
the position that defendant had, by the 
extension of the lease, divested itself 
of substantially all its assets excepting 
cash in bank and its franchise to do 


NEW YORK 


THE CORPORATION JOURN AL 


business, its other assets being only a 
small piece of real property, plaintiff 
sought, in this action, an order appoint- 
ing appraisers to appraise the value of 
his stock and for judgment against the 
company for its appraised value. 


A decree dismissing plaintiff’s petition 
was entered by the Supreme Court of 
Michigan, which reversed a judgment 
in plaintiff’s favor. The court regarded 
the leasing as a matter to be considered 
and acted upon by the board of directors 
in the ordinary discharge of its duties 
and not a matter to be submitted to 
the shareholders. It indicated that the 
relief provided in Sec. 44 was “available 
only to a shareholder who in a share- 
holders’ meeting voted against the action 
complained of and in this case no such 
action by shareholders occurred.” 

Pollack v. Adwood Corporation, 32 
N. W. 2d 62. Lewis & Watkins of 
Detroit, for appellant. Benjamin Alpert 
(Harry S. Toy, of counsel), for appellee. 


Director of corporation held by Appellate Division 
to have an absolute right to access to the books and 
records of his corporation. 


Petitioner had been treasurer and a 
director of appellant corporation since 
its organization in 1946. Since October 
1, 1947, he had been denied access to 
the books and records of the company. 
Petitioner’s co-directors, the president 
and vice-president, upon this motion 
for an order directing them to permit 
inspection, urged that the purpose of 
the application was to hamper and em- 
barrass the appellant corporation; that 
the corporation was at the time suing 
petitioner for damages in the sum of 
$25,000 for breach of his fiduciary duty 
as an officer and director, upon the 


206 


ground that he had attempted to wreck 
the corporation for the benefit of a 
competitive company controlled by him 
and that he had been given informa- 
tion of the corporate activities by the 
corporate accountant appointed by him. 


In affirming an order granting peti- 
tioner’s application, the New York Su- 
preme Court, Appellate Division, First 
Department, said: “The petitioner, as 
a director of the corporation, has an 
absolute right to the inspection demanded. 
All that he need show is that he is a 
director of the company; that he had 
demanded permission to examine and 
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that his demand has been refused. It 
is the duty of the petitioner to keep 
himself informed of the business of the 
corporation. To perform this duty in- 
telligently he has the unqualified right 
to inspect its books and records.” “It 
is of no consequence that the petitioner 
may be hostile to the corporation. His 
object in seeking the examination is 
immaterial. His right of inspection is 
not dependent upon his being able to 
satisfy other officers of the corporation 
that his motives are adequate.” Peti- 


tioner was ruled “entitled to an order 
directing respondents-appellants to per- 
mit a complete inspection of the books of 
the corporation.” 


Davis v. Keilsohn Offset Co., Inc., et al.,* 
79 N. Y. S. 2d 540. Melvin A. Albert of 
New York City, for appellants. Simon S. 
Nessim of New York City, for petitioner- 
respondent. 


* The full text of this opinion is printed 
in the New York Corporation Law 
Reporter, page 9202. 


Section 61-b, General Corporation Law, requiring 

certain plaintiffs in a stockholders’ derivative suit to 

give security for reasonable litigation expenses ruled 
valid by Court of Appeals. 


This action, brought by a stockholder 
of the corporate defendant to recover 
in its behalf damages alleged to have 
been caused by acts of waste and mis- 
management committed by the individual 
defendants as its officers and directors, 
was dismissed by reason of plaintiff's 
failure to give security, on the corporate 
defendant’s motion as directed by the 
trial court, in pursuance to Section 61-b, 
General Corporation Law, for the reason- 
able expenses which might be incurred 
by that defendant. Plaintiff appealed 
directly to the Court of Appeals of 
New York by attacking the constitu- 
tionality of the section mentioned under 
Civil Practice Act, Sec. 588, subd. 4. 
The court, alluding to Section 61-b 
and also to Sections 64 to 68 of Article 
6-A of the General Corporation Law, 
remarked: “Taken together, the cited 
sections mean this: In a stockholders’ 
derivative action, the plaintiffs—unless 
they represent at least 5% of the cor- 
poration’s shares or an aggregate of 
its shares having a value in excess of 
$50,000—must give security for the rea- 
sonable litigation expenses, including 
attorneys’ fees, of all parties joined as 


defendants in the action. This plaintiff 
represents less than 5% of the outstanding 
stock of the corporate defendant and less 
than $50,000 worth of its shares and thus 
the present case is within the scope of the 
statutory provisions in question.” 

It was noted that the only issue be- 
fore the court open to review was whether 
Section 61-b was unconstitutional “be- 
cause it requires a plaintiff in a case 
like this to furnish security in any amount 
whatever for the litigation expenses 
mentioned in the statute.” 

Tracing the reasons for the adoption 
of the questioned legislation, the court 
concluded: “On this record, then, Sec- 
tion 61-b cannot be held to be so palpably 
arbitrary or unduly discriminatory as to 
be obnoxious either to the due process 
clause or to the guaranty of the equal 
protection of the laws.” The judgment 
was, therefore, affirmed. 

Lapchak v. Baker, et al.,* 298 N. Y. 89, 
80 N. E. 2d 751. Commerce Clearing 
House Court Decisions Requisition 
No. 396384. 





* The full text of this opinion is printed 
in the New York Corporation Law 
Reporter, page 9243. 
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CALIFORNIA 


Withdrawn company ruled not exempt from service 

of process merely by reason of having acted in state 

under a “general agency agreement” with an agency 
of the Federal Government. 


Petitioner, a New York corporation, 
was sued in a tort action. Having 
formally withdrawn from California, 
service was made upon the Secretary 
of State pursuant to Corporations Code, 
section 6504. The petitioner appeared 
specially on a motion to quash and its 
motion was denied. It then sought a 
writ of prohibition in the California 
District Court of Appeals, First Dis- 
trict, Division Two, on the grounds 
that it was not engaged in any intra- 
state business in California and that 
its sole business in California was as 
an agent of the United States gov- 
ernment. 


This corporation had entered Cali- 
fornia solely for the performance of a 
“general agency agreement” with the 
War Shipping Administration of the 
United States, under which it had charge 
of the maintenance and operation of a 
fleet of tugboats belonging to the United 
States which went to foreign ports. 
The injury sued upon occurred on a 
tugboat which had been withdrawn from 
service and was docked in San Fran- 
cisco Bay preparatory to being decom- 
missioned. 


The court considered the question 
whether the petitioner company was 
constitutionally exempt from state regula- 


208 


tion, including the requirement that upon 
withdrawing from the state it remained 
subject to substituted service, by reason 
of the fact that it entered the state and 
transacted business there solely on be- 
half of the United States of America. 
Denying the petition for the writ of 
prohibition, the court remarked: “It 
seems clear from the decisions that a 
foreign corporation entering a state to 
perform services for the United States 
of America under a contract with it is 
not immune from reasonable state regu- 
lation. While the contract here is called 
a ‘general agency agreement’ its terms 
are not pleaded and nowhere appear in 
the record. We must assume if neces- 
sary in the absence of proof to the 
contrary that the petitioner was in fact 
an independent contractor rather than 
a true agent in the strict legal sense.” 


Moran Towing & Transportation Co. 
v. Superior Court of San Francisco, Cali- 
fornia District Court of Appeals, First 
District, Division Two, June 16, 1948. 
Dorr, Cooper & Hays; Dorr, Steven- 
son & Cooper, for petitioner. Fitz- 
Gerald Ames, Sr., and Hugh B. Miller, 
for respondent. Commerce Clearing 
House Court Decisions Requisition 
No. 394973. 
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MISSISSIPPI 


Unlicensed real estate company, making sales in 

state, held doing business so as to be required to 

be qualified, and, while not able to sue in state courts, 
held to have right to sue in the federal courts. 


A Tennessee real estate brokerage cor- 
poration, not licensed in Mississippi 
filed suit in the Federal District Court 
for the Northern District of Mississippi 
to recover from a resident of Mississippi 
a brokerage commission alleged to be 
due on the sale of certain of the latter’s 
real estate in Mississippi. The District 
Court, upon the admission of the cor- 
poration that it had carried on a num- 
ber of transactions in the state over a 
period of years, found that it was doing 
business in Mississippi and ruled that the 
contract was void, entering judgment 
dismissing the suit with prejudice. 
Upon appeal, the United States Cir- 
cuit Court of Appeals, Fifth Circuit, 
was also of the opinion that the com- 
pany was doing business within the 
meaning of the Mississippi statutes. It 
concluded, however, that the contract 
sued upon was not void in the sense 
of being “absolutely null,” but was void 
in the sense that no relief could be 
granted to a non-complying foreign 
corporation under the statutes. 
“But,” said the court, “the prohibition 
in the State law closing the doors of 
the State courts extends no further 
than the State courts. The State of 
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Service of process set 


Mississippi is without authority to limit 
or extend the jurisdiction of the federal 
courts. If diversity of citizenship exists, 
the fact that a foreign corporation may 
not sue in the State courts because it 
has not complied with the conditions 
of doing business within the State does 
not shut the doors of the federal court 
sitting in that State.” The court then 
cited a line of cases beginning with 
David Lupton’s Sons Co. v. Automobile 
Club of America, 225 U. S. 489, and held 
that the Tennessee corporation had the 
right to sue on its contract in the Fed- 
eral District Court sitting in Mississippi, 
reversing the judgment of the District 
Court. 

Interstate Realty Co. v. Woods, 168 F. 
2d 701. 


(Note: The David Lupton’s Sons Co. 
case was characterized by the Supreme 
Court of the United States in 1947, in 
Angel v. Bullington, 67 S. Ct. 657, as one 
of a line of cases which are “obsolete 
insofar as they are based on a view of 
diversity jurisdiction.” See discussion 
on “Unlicensed Foreign Corporations 
—Limitations Upon Use of Federal 
Courts,” The Corporation Journal, April, 
1947, page 303.) 


aside where made upon 


president of unlicensed foreign corporation who was 
enticed into state for the purpose of such service. 


Defendant foreign corporation, sought 
to have set aside service of process 
upon it, effected by service of the sum- 
mons and complaint upon its president 


while in the state at plaintiff’s place of 
business discussing the matters in dis- 
pute giving rise to the action. The 
contract sued upon was made in New 
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company’s stock books correct at every 

moment of every day and your com- 
plete list of stockholders on stencils, ready 
to print a list or address envelopes for meet- 
ing notices, or imprint proxies or dividend 
checks —on an instant’s notice. 


The necessity for a corporation 
* to produce its stock records for 

rigid investigation may arise in 

several different ways and at 
most unexpected times. Litigation 
between two stockholders may bring 
a subpoena duces tecum from the 
court. Or a lawyer’s investigation 
in an estate matter or a stockholder’s 
desire to find something against the 
management, may bring your books 


under closest scrutiny. 


When The Corporation Trust Com- 
pany is acting as your Transfer 
Agent you are always ready for 
such emergencies—your stock books 


always in balance, ge 
stamps affixed to evegan 


on file. 


For special stock 
or extra dividends, im 
of stencils on whic 

tion Trust 


employes. 


Check-writing mad 
addressing machi 
chines, stamping 





chines make the work of getting out 
a company’s notices, proxies, checks, 
and so on, simple and absolutely 
accurate. 


If desired, The Corporation Trust 
Company will also check and tabu- 
late returned proxies for stockhold- 
ers’ meetings either having the prox- 
ies returned to one of its own offices 
or sending trained people to your 
own office. And it will also, if desired, 
furnish specially equipped meeting 
rooms—at its New York, Jersey City, 
Wilmington or Baltimore offices as 
will best fit your own corporation’s 
needs.* 


© The}sm” for holding stockholders’ meetings is not far off. You can elimi- 
ption of office routine and obtain relief from burdensome details by 


Many nationally known companies year after year enjoy the 
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York and only the affair in question 
was offered as tending to establish the 
doing of business within New Jersey. 

The Supreme Court of New Jersey 
regarded the grounds advanced for mov- 
ing to quash the service as well taken. 
These were that defendant foreign cor- 
poration was not amenable to the juris- 
diction, and that, even though it was 
otherwise subject to the jurisdiction of 
the court, the corporate officer on whom 
service was made was enticed into the 
state for the purpose by trick or device, 


NEW YORK 


and, therefore, the court ruled the serv- 
ice to be ineffective. The service was 
accordingly set aside and the complaint 
dismissed, with costs. 


Yedwab et al. v. M. A. Richards Cor- 
poration,* 60 A. 2d 310. Robert J. Bune- 
vich of Passaic, for the rule. A. Leon 
Kohlreiter (Archibald Kreiger, of coun- 
sel), of Paterson, opposed. 





* The full text of this opinion is printed 
in the State Tax Reporter, New Jersey, 
page 511. 


Suit in New York Federal court by a citizen of New 
Jersey, against an unlicensed Rhode Island company 
which was assumed to be doing business in New 
York, based on diversity of citizenship, dismissed 
for lack of venue under Federal law, as company 
was a citizen and resident of Rhode Island only. 


In an action of tort against several 
defendants in the United States District 
Court, Southern District of New York, 
instituted by a citizen of New Jersey, and 
based upon diversity of citizenship, one 
of the defendants was a Rhode Island 
cerporation, not authorized to do busi- 
ness in New York, which had not desig- 
nated an agent in New York upon whom 
service of process might be made under 
Section 210 of the General Corporation 
Law. 

This defendant moved to set aside 
service of summons and complaint upon 
the ground that it was not registered 
to do business and was not doing 
business in New York so as to be 
amenable to service of process there, and 
argued that the Southern District of 
New York was not the proper venue 
for the action. For the purpose of 
the motion, the court assumed that the 
defendant was “doing business” in New 
York. 

The plaintiffs asserted that if the 


defendant was doing business in New 
York, then it was an inhabitant of the 
District under Section 51 of the Judicial 
Code, which provides in part that “where 
the jurisdiction is founded only on the 
fact that the action is between citizens 
of different States, suit shall be brought 
only in the district of the residence of 
either the plaintiff or the defendant.” 

The court, after a discussion of a 
number of pertinent decisions of the 
Supreme Court of the United States, 
concluded that the requirements of the 
Judicial Code had not been met, the 
corporate defendant being a citizen and 
resident of Rhode Island only. The 
motion was therefore granted and the 
complaint dismissed as to this defendant 
for lack of proper venue. 

Donahue et al. v. M. A. Henry Co., 
Inc. et al., 78 F. Supp. 91. Theodore D. 
Rothenberg of Brooklyn, for plaintiffs. 
Galli & Locker (William C. Olsen, of 
counsel) of New York City, for de- 
fendant Woonsocket Falls Mills, Inc. 
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Service of process upheld where effected upon foreign 

parent company by serving a local subsidiary acting 

as parent’s agent and where service was made upon 

an officer of the subsidiary who acted as repre- 
sentative of the parent. 


One of the defendants, an English cor- 
poration, with its principal office in 
London, England, moved to dismiss the 
action against it because of improper 
venue and for lack of jurisdiction over 
it on the ground that it neither trans- 
acted business in the State of New 
York nor was present there. 

The motion, so far as it challenged 
the venue as to this defendant was 
regarded by the United States District 
Court, Southern District of New York, 
as without merit, “for,” observed the 
court, “it is well settled that the general 
venue statute (28 U. S. C. A., Sec. 112) 
is inapplicable, and that an action may 
be maintained against a foreign corpo- 
ration in any district in which valid 
service can be made.” Service of proc- 
ess had been made upon a person who 
was managing director of the moving 
defendant and the vice-president and 
secretary of a New York subsidiary, 
which was also a defendant. The court 
noted that the pleadings indicated that 
the same persons were the principal 
officers of both corporations; that ad- 
vertising matter of the English corpo- 
ration listed New York as a place where 
it carried on its business; that negotia- 
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Service effected upon general agent in charge of local 

office of railroad corporation upheld, where local 

activities were systematic and continuous and in- 
volved more than mere solicitation of business. 


Service of process was made upon de- 
fendant foreign railroad corporation by 
serving its general agent. This the 
defendant moved to have set aside. It 
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tions of contracts for the English com- 
pany were carried on by the New York 
subsidiary, and that royalties payable 
by the English corporation were fre- 
quently paid by the New York subsidiary. 


From these facts, and from an assign- 
ment agreement between the two com- 
panies, under which the New York 
subsidiary was to exploit certain prop- 
erty of the English parent, the court 
felt that the New York subsidiary was 
acting as the mere agent for the Eng- 
lish company, and was merely an instru- 
mentality or adjunct of it. The person 
served was regarded as being stationed 
in New York as the representative of 
the English corporation and his activ- 
ities viewed as sufficient to support the 
jurisdiction as against the English cor- 
poration. The motion to dismiss was, 
therefore, denied. 


Bator et al. v. Boosey & Hawkes, Ltd., 
et al.,.* United States District Court, 
Southern District of New York, July 
13, 1948. Commerce Clearing House 
Court Decisions Requisition No. 395121. 







* The full text of this opinion is printed 
in the New York Corporation Law Re- 
porter, page 9238. 


had no rail lines in Ohio, but it had a 
Cleveland office for-the declared pur- 
pose of soliciting both freight and pas- 
senger business, with the general agent 
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in charge and three freight solicitors, a 
stenographer and two clerical em- 
ployees. None of these were authorized 
to make contracts, issue bills of lading, 
settle or negotiate for the settlement 
of claims, collect accounts or sell tickets. 
Defendant had no bank account in Ohio 
and all bills and salaries were paid by 


the main office located in Omaha, 
Nebraska. 

The United States District Court, 
Northern District of Chio, Eastern 


Division, overruled the motion to dis- 
miss, laying emphasis upon the fact 


that the soliciting of business was 
systematic, continuous and quite exten- 
sive and that, in addition to the 
soliciting business, the local office 


rendered divers services to the defend- 
ant’s shippers, for example, tracing 
shipments and investigating damage to 
special loading equipment on its cars 
which came into Ohio. Claim ad- 


PENNSYLVANIA 


justers of the company also came to 
Cleveland and used the local office as 
their headquarters. The court regarded 
the conclusion as inescapable that the 
employees of the Cleveland office per- 
formed other duties than merely solicit- 
ing passenger and freight traffic. It 
concluded that the defendant was pres- 
ent so as to be amenable to process 
to enforce a personal liability in the 
state. 


Willett v. Union Pacific Railroad Co.,* 
United States District Court, Northern 
District of Ohio, Eastern Division, 
February 4, 1948. Payer, Bleiweis, 
Crow & Molleson of Cleveland, for 
plaintiff. James C. Davis and Squire, 
Sanders & Dempsey of Cleveland, for 
defendant. Commerce Clearing House 
Court Decisions Requisition No. 389192. 





*The full text of this opinion is 
printed in the State Tax Reporter, 
Ohio, page 313. 


Unlicensed airline corporation, with office and em- 

ployees in eastern Pennsylvania, handling traffic 

there, held subject to service in Federal court suit 
in Western District of the state. 


Defendant Delaware company moved 
to dismiss service of process upon it. 
It maintained an office in a Philadelphia 
hotel, in charge of a traffic and sales 
manager, where there were also a secre- 
tary and five other employees soliciting 
the transportation of freight and selling 
tickets. There were also thirty-eight 
employees at the Philadelphia South- 
west Airport, who were engaged in 
various ways in the operations of the 
company.. It took on and discharged 
passengers at the airport and was re- 
sponsible for twenty flights daily. The 
company’s name was also listed in the 
Philadelphia directory. 


Under these circumstances, the United 


States District Court for the Western 
District of Pennsylvania concluded 
that the defendant company was doing 
business in Pennsylvania and ordered 
that the motion to dismiss the suit be 
denied, observing that if the defendant 
“is doing business in this state, and 
service can be made upon it, its failure 
to register is not a defense.” 

Barr v. Eastern Air Lines,* United 
States District Court for the Western 
District of Pennsylvania, April 15, 1948. 
Commerce Clearing House Court Deci- 
sions Requisition No. 390477. 





*The full text of this opinion is 
printed in the State Tax Reporter, 
Pennsylvania, page 10,274. 
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axation 


Highest state court renders declaratory judgment, in 

compliance with mandate of Supreme Court of the 

United States, in suit involving application of state 

franchise tax to carrier engaged exclusively in inter- 
state commerce within state. 


In Spector Motor Service, Inc. v. Walsh, 
decided by the Superior Court, Hart- 
ford County, August 13, 1947, (The 
Corporation Journal, October, 1947, 
page 14), the Connecticut franchise tax 
based on net income, as applied to the 
plaintiff as a carrier engaged exclusive- 
ly in interstate commerce, was held un- 
constitutional and void because in 
violation of the interstate commerce 
clause of the Federal Constitution and 
that the tax, as levied against the plain- 
tiff was invalid and could not be col- 
lected, the tax otherwise being ruled 
applicable to the plaintiff and not in- 
valid under the State Constitution. 


Upon appeal, the State’s highest court, 
the Supreme Court of Errors, has, in an 
exhaustive review, directed the dele- 
tion of that part of the trial court’s 
judgment concluding that the act im- 
posing the tax was violative of the Fed- 
eral Constitution, the higher court 
regarding that question as pending be- 
fore the Federal courts, for decision in 
collateral litigation between the same 
parties. The result of this declaratory 
judgment appears to be a sustaining of 
the levy of the tax, so far as the State 
Constitution and legislation are con- 
cerned. 
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This opinion was secured in compli- 
ance with a mandate of the Supreme 
Court of the United States of December 
4, 1944, (The Corporation Journal, 
January, 1945, page 268), which directed 
that such an interpretation be secured 
in an appeal then before the Supreme 
Court in Federal litigation, involving 
the same parties and the same subject 
matter. This litigation was at that time 
remanded to the Federal District Court 
where it originated, pending this inter- 
pretation. Presumably, there will now 
be further proceedings in that District 
Court, leading, eventually, to a review 
of the issues by the Supreme Court of 
the United States. 


Spector Motor Service, Inc. v. Walsh* 
Supreme Court of Errors, August 25, 
1948. Frank J. DiSesa, Assistant Attor- 
ney General, with whom, on the brief, 
was William L. Hadden, Attorney Gen- 
eral, for appellant. Cyril Coleman, of 
Hartford, for appellee. Commerce Clear- 
ing House Court Decisions Requisition 
No. 396643; 61 A. 2d 89. 





* The full text of this opinion is 
printed in the State Tax Reporter, Con- 
necticut, page 289-25. 
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Bonus charge, measured by value of property 

actually employed in state, upheld, where there was 

included values of imported goods, still in unbroken 

packages, stored at Government bonded warehouses 
and at importing company’s plant. 


In Commonwealth of Pennsylvania v. 
Bayuk Cigars, Inc., decided by the 
Court of Common Pleas, Dauphin 
County, February 10, 1947, (The Cor- 
poration Journal, June, 1947, page 353), 
it was held; where a Maryland corpora- 
tion, engaged in the manufacture of 
cigars and doing business in Pennsyl- 
vania, imported goods which were still 
in original unbroken packages, stored 
in Government bonded warehouses and 
at the company’s plant, that the goods 
were in foreign commerce and that the 
values thereof were not to be included 
as capital employed or to be employed 
wholly within the state in determining 
the amount due as an additional bonus 
charge 

Upon appeal, this judgment has been 
reversed by the Supreme Court of 
That court emphasized 
that the bonus charge was not a tax, 


Pennsylvania. 


but a consideration for the grant of a 
privilege or franchise and was “neither 


an impost nor a burden on the tobacco 
or on any other physical property as 
such,” the privilege being measured by 
the amount of property which is actually 
employed in the state. The court con- 
cluded that the imported goods were 
properly included in the measurement 
of the bonus and that no constitutional 
provision was contravened when this 
was done. 


Commonwealth v. Bayuk Cigars, Inc.,* 
58 A. 2d 445. David Euss, Deputy 
Atty. General, and T. McKeen Chidsey, 
Atty. General, for appellant. John R. 
Scholl and James J. Dougherty of 
School & Dougherty, and Jerome J. 
Rothschild of Fox, Rothschild, O’Brien 
& Frankel, all of Philadelphia, for ap- 
pellee. (Petition for writ of certiorari 
filed in the Supreme Court of the United 
States, August 21, 1948; Docket No. 236.) 





*The full text of this opinion is 
printed in the State Tax Reporter, 
Pennsylvania, page 10,262. 


Inactive Pennsylvania company, which had leased its 
entire assets, ruled subject to the capital stock tax. 


In Commonwealth of Pennsylvania v. 
Mack Bros. Motor Car Company, de- 
cided May 5, 1947, by the Court of 
Common Pleas, Dauphin County, (The 
Corporation Journal, November, 1947, 
page 35), a Pennsylvania company, 
which leased its entire assets to a for- 
eign company and which had no net 
income, was held subject to the Penn- 
sylvania capital stock tax, although not 
engaged in any of the corporate pur- 
poses for which it was chartered. Upon 
appeal, this judgment has been affirmed 
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by the Pennsylvania Supreme Court. 
Commonwealth of Pennsylvania v. 
Mack Bros. Motor Car Company,* Penn- 
sylvania Supreme Court, July 6, 1948. 
Ralph E. Evans of McNees, Wallace 
& Nurick of Harrisburg, for appellant. 
Carl F. Chronister, Deputy Attorney 
General, and T, McKeen Chidsey, At- 
torney General, for appellee. CCH Court 
Decisions Requisition No. 394724. 





*The full text of this — is 
printed in the State Tax Reporter, 
Pennsylvania, page 10,310. 
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The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


ILLINOIS 


Docket No. 159. Clover Leaf Freight Lines, Inc. et al. v. Pacific Coast Wholesalers 
Association, 166 F. 2d 627. (The Corporation Journal, May, 1948, page 148.) 
Service of process—judgment by default where made upon defendant foreign com- 
pany by serving president of Illinois corporation acting as agent of the foreign 


company. Petition for certiorari filed, July 16, 1948. Certiorari denied, October 
11, 1948. 


Docket No. 161. Independent Pneumatic Tool Company v. Chicago Pneumatic Tool 
Company, 74 F. Supp. 502. Affirmed, 167 F. 2d 1002. (The Corporation Journal, 
January, 1948, page 67.) Venue jurisdiction—whether waived by foreign corpo- 
ration upon registering in state so as to effect consent on suits in federal, as well 


as state courts. Petition for certiorari filed, July 17, 1948. Certiorari denied, 
October 11, 1948. 


NEW YORK 


Docket No. 156. Donovan v. Queensboro Corp. et al., 75 F. Supp. 131. (The Cor- 
poration Journal, June, 1948, page 165.) Appeal to U. S. C. C. A., 2d Circuit, 
dismissed without opinion, March 23, 1948; rehearing denied, April 16, 1948. 
New York General Corporation Law, Section 61-b—giving of security by plaintiff 
for defendant’s reasonable expenses in derivative suit in Federal court. Petition 
for writ of certiorari filed, July 15, 1948. Certiorari denied, October 11, 1948. 


PENNSYLVANIA 


Docket No. 236. Commonwealth of Pennsylvania v. Bayuk Cigars, Inc., 58 A. 2d 445. 
(The Corporation Journal, November, 1948, page 216.) Bonus—inclusion of values 
of imported goods in unbroken packages, stored in Government bonded ware- 
houses and at importing company’s plant. Petition for certiorari filed, August 
21, 1948. Certiorari denied, October 18, 1948. 





* Data compiled from CCH U. S. Supreme Court Bulletin, 1948-1949. 
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ALABAMA 


A section of the License Schedule of 
the City of Dothan empowering the 
governing body of the city to revoke a 
license should the licensee be found 
guilty of operating a licensed business, 
trade, or profession in an unfair, unjust 
or illegal manner is a valid authoriza- 
tion under the police power and may be 
exercised by the Board of Commissioners 
in the furtherance thereof. (Attorney 
General’s Opinion to City Clerk, Dothan, 
State Tax Reporter, Alabama, J 35-013.) 
The shares of stock of a domestic cor- 
poration engaged in manufacturing alu- 
minum products are not exempt from 
the tax levied thereon under Sec. 25, 
Title 51, Code of Alabama, 1940, by the 
fact that the plant and the personal 
property used in or connected with the 
corporation are exempt from taxation 
by the provisions of Sec. 10, Title 51, 
Code of Alabama 1940; nor does such 
exemption exclude the value of such 
property from the measure of the tax 
on the shares of stock. (Attorney Gen- 
eral’s Opinion to Tax Assessor, Morgan 
County, § 25-003.) 


CONNECTICUT 


Income attributable to the recovery 
during the taxable year of a bad debt 
deducted in any prior year shall be in- 
cluded in gross income for the year in 
which the recovery is made, whether or 
not such prior deduction resulted in a 
tax benefit for the federal corporation 
net income tax or for the Connecticut 
Corporation Business Tax in the year 
taken. An exception is made in connec- 


_—— and rulings 


tion with debts charged to reserve in 
accordance with Federal income tax 
provisions. (Regulation of the State 
Tax Commissioner, State Tax Reporter, 
Connecticut, § 10-402.) 


DISTRICT OF COLUMBIA 


The Commissioners of the District have 
issued amendments to the Income and 
Franchise Tax Regulations to reflect 
the 1948 amendment to the law and to 
make technical changes. The most im- 
portant change affected the regulation 
providing for allocation of income from 
sales of tangible personal property, which 
was completely rewritten. (State Tax 
Reporter, District of Columbia, § 11-506.) 


FLORIDA 


A foreign corporation qualified to do 
business in Florida which has a place 
of business in Florida that (1) is main- 
tained as an order filling warehouse, 
without authority to extend credit or 
accept orders for merchandise to be 
sold on credit, (2) keeps no records of 
accounts, makes no collections of ac- 
counts and has no control over the pro- 
ceeds of any accounts collected, (3) is 
not operated independent of the home 
office, (4) sends salesmen out who take 
orders for merchandise, such orders 
being sent to the home office in another 
state for acceptance or rejection and 
the merchandise being shipped from a 
Florida warehouse, is not subject to in- 
tangible taxation on accounts receivable 
owned and kept at the home office for 
merchandise purchased by Florida resi- 
dents from the foreign corporation. Such 
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accounts have not acquired a business 
situs in Florida which would make them 
taxable. (Opinion of the Attorney Gen- 
eral to the State Comptroller, State Tax 
Reporter, Florida, 25-701.) 


KENTUCKY 


The Attorney General of Kentucky has 
ruled that a California corporation which 
manufactures machinery and wishes to 
store machinery in a warehouse in Ken- 
tucky for delivery in Kentucky and 
elsewhere on the order of the home 
office after it had approved orders taken 
by its salesmen in and out of Kentucky, 
but which would have no selling agent 
in Kentucky, would be doing business 
in the state and sales made under such 
arrangements would not constitute sales 
in interstate commerce. A corporation 
doing business on such basis is required 
to comply with the requirements of the 
Kentucky foreign corporation laws. 
(Opinion of the Attorney General, State 
Tax Reporter, Kentucky, { .012.) 


LOUISIANA 


The sale of supplies to school authorities 
for the purpose of furnishing free lunches 
to needy school children are subject to 
the sales tax imposed by Act 57 of 1944. 
The State appropriates funds to assist 
in providing free lunches and the mere 
fact that the federal government and 
local authorities contribute to the fund 
does not affect the situation. (Opinion 
of the Attorney General to State Super- 
intendent of the Department of Educa- 
tion, State Tax Reporter, Louisiana, 
{| 60-124.186.) Wholesale houses which 
sell to lunch rooms owned by the State 
should collect the sales tax on such 
sales. Since such sales are made to a 
consumer for purposes other than re- 
sale, the tax must be collected. (Opinion 
of the Attorney General, State Tax Re- 
porter, Louisiana, {[ 60-124.187.) 
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MINNESOTA 


A company licensed to operate public 
warehouses to store goods, wares and 
merchandise must also be licensed to 
operate public local grain warehouses 
when it operates grain elevators under 
certain lease arrangements. (Opinion 
of the Attorney General, State Tax 
Reporter, Minnesota, { 32-555.) 


NORTH CAROLINA 


Bank deposits of a foreign company, 
arising out of business done within the 
state, are subject to the intangibles 
tax, even though subject to withdrawal 
only by non-resident officers of the com- 
pany. (Opinion of the Attorney General 
to the Commissioner of Revenue, State 
Tax Reporter, North Carolina, J 29-005.) 


OREGON 


An initiative measure which is to be 
presented to the people at the Novem- 
ber general election seeks to amend the 
income tax law by raising the credit 
for single persons from $500 to $750 
and the credit for the head of a family 
or a married couple from $1,000 to 
$1,500.00. 


TEXAS 


Notes, bonds and debentures originally 
maturing one year or more from the 
date of issue, but since matured and 
past due on the books of a corporation, 
are part of its taxable capital for fran- 
chise tax purposes. Certificates of de- 
posit issued by a bank to certain classes 
of depositors are considered to be written 
evidences of time deposits only and not 
of borrowed capital. These need not 
be included as “written evidences of 
indebtedness,” as that term is used in 
Art. 7084, R. C. S. (Opinions of the 
Attorney General, State Tax Reporter, 
Texas, J 5-301.) 


e important matters 


for November and December 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding a/l state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alaska — Annual Corporation Tax due on or before January 1.—Domestic and 
Foreign Corporations 


Delaware — Annual Report due on or before first Tuesday in January.—Domestic 
Corporations. 


District of Columbia — Annual Report due between January | and January 20. 
—Domestic Corporations. 

Application for license in connection with District Franchise (Income) 

Tax due on or before January 1.—Domestic and Foreign Corporations. 


Georgia — Annual License Tax Report and Tax due on or before January 1. 
-Domestic and Foreign Corporations 


Missouri — Annual Franchise Tax, due on or before December 31.—Domestic 
Foreign Corporations. 


New York — Second installment of Franchise (Income) Tax of Business Corpo- 
rations due on or before November 15 (or within 30 days after notice, if 
given later than October 15; payable not later than January 15, in any 
event).—Domestic and Foreign Business Corporations other than real 
estate companies. 


United States — Fourth installment of Income Tax imposed for the calendar year 
1947 due on or before December 15.—Domestic Corporations and Foreign 
Corporations having an office or place of business in the United States. 


Proposed Additional Missouri Tax 


Senate Joint Resolution 3 of the 1947-1948 Session proposing to add Sec. 49 
to Article III of the Missouri Constitution, provides for the payment of a soldiers’ 
bonus and for the imposition of an additional 1% sales tax, to be effective January 
1, 1949 and thereafter until a fund of $135,000,000 is raised. This amendment 
will be submitted to the voters at the November election. 
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In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions which 
suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


When a Corporation Is P. W. O. L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


After the Agent for Service Is Gone. What will happen then if suit is brought 
against the company? Some examples taken from actual court cases, 
with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the Delaware 
corporation law, its advantages for business corporations, the attractive 
provisions for non par value stock, and a brief summary of the statutory 
requirements, procedure and costs of incorporation. 


We've Always Got Along This Way. A 24-page pamphlet of cases in various states 
in which corporation officials who had thought they were getting along 
very well with statutory representation by a business employe suddenly 
found themselves in trouble. 


Judgment by Default. Gives the gist of Rarden v. Baker and similar cases, show- 
ing how corporations qualified as foreign in any state and utilizing their 
business employes as statutory representatives are sometimes left 
defenseless in personal damage and other suits. 


More Sales with Spot Stocks. Advantages found by many manufacturers in carry- 
ing spot stocks at strategic shipping points—and preliminary statutory 
measures necessary to protect corporate status. 

What Does a Transfer Agent Do? This illustrated pamphlet gives the highspots of 
a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 


What Constitutes Doing Business. (Revised to March 1, 1948.) A 187-page book 


containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 


Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of contractor getting lawver’s advice before undertaking construction 
work outside home state, even for federal government. 





THE CORPORATION TRUST COMPANY 
120 Broadway, New York 5, N. Y. 


PostTMasTER—If undelivered for any reason, notify sender, 
Stating reason and new address, if known, if addressee 
has moved on Form 3547, postage for which is guaranteed. 


CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation 


Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed 
regularly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company's offices, 








